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1.
Introduction

The General Agreement on Trade in Services (GATS) recognises four modes of service delivery - Mode 1 cross border supply; Mode 2 consumption abroad; Mode 3 commercial presence and Mode 4 presence of natural persons. Mode 4 is by far the smallest mode of service delivery in terms of both trade flows and the volume of scheduled concessions. The limited commitments that have been made under the Mode 4 refer almost exclusively to higher-level personnel, especially to intra-corporate transferees, whose mobility is intimately related to Mode 3 (foreign direct investment). Thus to date Mode 4 of the GATS has had very limited significance for developing countries, whose comparative advantage lies in medium and low-skilled labour intensive services. This is certainly among the factors that led a group of developing countries to complain at the WTO: “The fundamental objective of the GATS Preamble – to achieve an overall balance of rights and obligations for all the WTO Members – has not been attained”. 
 

This chapter briefly discusses the issues, difficulties and routes to further liberalising Mode 4 under the GATS, particularly the movement of medium and low skilled service providers between developing and developed countries
. It starts with the question of why labour mobility matters. The very heart of international trade, be it in goods or in factors, lies in exploiting differences. The larger the differences, the larger the potential gains from opening up international trade. In the case of the Temporary Movement of Natural Persons (TMNP), huge returns would be feasible if medium and less skilled workers, who are relatively abundant in developing countries, were allowed to move and provide their services in developed countries where they are relatively scarce. 


The chapter next argues that temporary mobility is preferable to permanent migration from the perspective of both sending and receiving countries. It then considers how the GATS impinges on domestic employment law, including existing temporary worker schemes. It argues for taking great care in negotiations to avoid too intrusive an approach to domestic employment and for ensuring that GATS liberalisation is additional to existing mobility schemes.

Section 5 considers how we can advance the mobility of medium and less skilled services providers under Mode 4 of the GATS. It makes some proposals to balance the promotion of economic welfare in developing countries with the corresponding benefits to developed countries and a practical view of what the latter will concede in negotiations. It considers issues such as national security, the practical difficulties of tracking temporary workers, the harmonisation of qualifications, social security contributions and economic needs tests.

2.
Why Labour Mobility Matters

Trade in services is, in essence, no different from trade in goods, for which there is now widespread acceptance of the benefits of a relatively liberal trading regime. In fact, given its higher barriers and larger size, trade liberalisation of the service sector promises greater gains. For example, Hertel et al (1999) suggest that, while 40% liberalisations in agriculture and manufacturing will each raise global welfare by about $70 billion p.a., a similar liberalisation in services could contribute over $300 billion. One might think that since TMNP currently accounts for only 1.4% of the value of services trade (Karsenty, 2000), it would generate only a tiny fraction of this, but the truth is very opposite: the low share arises from the very high barriers to TMNP, and so the latter offers great potential returns to liberalisation.

None of this argues for wholly unregulated international trade in services. Governments will always have a fiduciary role in regulating many services, to counter the problems that arise from market failures. Services trade liberalisation  - including that of Mode 4 - calls for ensuring that such regulations are geared to solving market failures rather than to protection, and that they enhance competition (Mattoo, 2001). 


Once can also think of TMNP from a migration perspective. It is important to stress that TMNP is NOT international migration, because, carrying no long-run residence implications,  it has none of cultural, social or political dimensions that are associated with international migration. However, its direct economic consequences are essentially those of migration. Workers enter a country temporarily to carry out particular jobs and thus labour inputs in one economy are reduced while those in another are increased. 

As their populations age and their average levels of training and education rise, developed countries will face an increasing scarcity of less skilled labour. Given the fact that, at least in some occupations, there is no substitute for human labour, the demand for and benefits of allowing labour mobility will increase through time. Even recognising the formidable political challenges it poses, TMNP actually offers a strong communality of interest between developing and developed countries.


Hamilton and Whalley (1984) suggest that if labour were able to move between regions sufficiently to equalise wages around the world, world income would increase by around 150% or more. Varying the assumptions – e.g. to reflect higher dependency ratios in developing countries, different costs of living, or incomplete wage equalisation – would still allow huge gains, far exceeding anything observed in the international trade literature. 

More recently, Walmsley and Winters (2003) have modelled the effects increasing temporary workers' permits in industrial countries by 3% of the host countries’ current skilled and unskilled workforces - permitting an extra 8 million skilled and 8.4 million unskilled workers to be employed at any time. This is ‘revolving door’ migration: the jobs are permanent, the incumbents are not. The economic benefits of such mobility are estimated to exceed $150 billion per year, compared with those of about $100 billion for the complete goods trade liberalisation, shared between developed and developing countries. As table 1 shows, the global gains from unskilled labour mobility exceed those from skilled labour mobility, essentially because the workers lost to developing country production as a result of the mobility are so much less productive in the former case. The results also illustrate the danger of focussing on relative benefits. The original residents of the developed countries benefit more than those of the developing countries under unskilled mobility, whereas they gain less under skilled mobility. However, the absolute advantages of the former make it the better bet even for developing country residents
. One should certainly not take any of these modelling estimates too literally, but they are instructive so far as orders of magnitude are concerned.

3. Why Temporary Mobility is the Answer 


Increased mobility of labour raises fears in both developing (labour supplying) countries and developed (labour receiving) countries. These fears are not without foundation but, in the context of temporary movement (TMNP) and especially if they are addressed carefully, they can largely be assuaged.

Developed countries are now actively seeking to recruit skilled workers from abroad to work in IT, education and health sectors. One immediate reaction is that if the advanced economies gain, the developing countries from which these skilled workers emigrate must necessarily lose. The loss of the services of skilled people, even temporarily, reduces total output, and hence the tax base. Depending on the extent of the skilled workers’ absences, it could also reduce an economy’s entrepreneurship, the ability to absorb new technologies, and various positive spill-overs from skilled to other workers and society in general.

But loss is far from inevitable, and is much less likely with TMNP than permanent migration. For example, skilled workers from developing countries are likely to be more productive and have higher earnings in advanced economies, and the earnings that they bring home may more than fully offset their loss locally. This is particularly true if the developing country had not been able to make optimal use of its skilled labour initially. While temporary migrants temporarily withdraw the flow of their skills from the local economy, they do not withdraw their citizenship or their off-spring. Thus general spillovers and the inter-generational benefits of education are likely to persist. Temporary workers abroad are likely to provide ideas, technology, markets or networks for those who remain, increasing the latter’s productivity and market opportunities.
 This, of course, is particularly likely if the mobile workers spend significant amounts of time in their home economies. Under these circumstances TMNP will boost local productivity as returning skilled workers instruct or inspire local colleagues. Moreover, there is likely to be far higher turnover among temporary than permanent migrants - i.e. if a country could send N of its residents abroad at any one time, the stock of residents with experience of working abroad will far exceed N under TMNP. Thus the increased skills and incomes are likely to be more widely spread.

Another possibility is that TMNP increases the returns to education. If the resulting increase in the supply of skilled workers exceeds the actual loss through TMNP, the domestic economy in the developing country a net gainer of skills. Commander, Kangasniemi and Winters (2002) analyse these arguments in some detail. While they are not clear that this “beneficial brain drain” effect dominates the outcome for permanent migration, they uncover several reasons why TMNP offers greater scope for gains than does permanent migration. 

While TMNP poses fewer brain drain issues then does permanent migration, one cannot dismiss these fears outright. Hence my own advice would be for developing countries – especially the smaller ones - not actively to seek concessions on skilled mobility but rather to save their energies to push for less-skilled mobility. The real gains from trade come from exploiting differences. It is the flow of less skilled workers from developing to developed countries that promises the larger returns.

There are formidable political problems associated with large-scale permanent unskilled migration – fears of cultural and integration problems, drains on the public purse, replacement of local unskilled workers.
 TMNP, however, offers a way out of this dilemma. Although it will clearly deliver only some of the economic benefits available from straight migration in terms of output and income, it avoids most of the latter’s political costs. Temporary movers hardly pose any cultural or integration threats and make virtually no call on public services. Thus, in a sense, the only challenge posed by well-run TMNP schemes is their market threat to indigenous low-skill workers. This is neither more nor less than the challenge posed by imports of labour intensive goods. Formidable though it has been, this has been significantly overcome in the past by the weight of economic gain that trade could deliver and by policies to ease adjustment among the local unskilled.

It is unlikely that many of the extremely poor will be able to take advantage of any new opportunities to work abroad - they are mostly just too unskilled and too disconnected from labour markets. However, there seem to be several routes through which they could benefit indirectly: simple trickle down and increased tax revenues from those who do benefit seem likely; as labour demand increases in general the poor will more readily be sucked into modern and formal labour markets; in the long run the increased returns to acquiring sufficient skills to permit mobility may encourage greater education and training and may encourage governments to provide it. I know of no formal analysis of temporary worker mobility and poverty, but it seems to me that all of these arguments are likely to be stronger the less skilled are the workers who migrate. The less skilled are relatively scarcer in the industrial world (and growing more so), more abundant in the developing world, and much more likely to be from, or connected to, poor families.

4. 
The GATS and Employment 

The over-riding impression left in the GATS, especially in the area of Mode 4, is one of imprecision. This starts at the definition of the phenomenon itself and continues through to the details of the concessions made. Tidying up some of these loose ends seems like a good use of negotiation effort. This may be true, but with the caveat that some of the ends are loose because they could not be tied in the Uruguay Round. Unless circumstances have changed, tidying up could become hugely divisive and actually slow down substantive progress. Thus developing country negotiators need to exercise fine judgement about what to pursue. I take up various concrete proposals in these terms below. Here I consider just the status of domestic employment under GATS. It is unclear whether the GATS must, can, or cannot cover the employment of foreign nationals by domestic service firms – see WTO (1998) or Winters et al (2003).

To treat jobs in a domestic firm differently from those in a foreign firm seems perverse for it can result in exactly the same service provided by the same person being treated differently according to arcane details of firm ownership or history. However, whatever the legal situation the political risks of bringing the WTO into domestic employment law are high. Tactically, revising the structure of the GATS is a ‘constitutional’ issue which de facto requires the assent of the all WTO members and de jure the assent of substantial majority of them. Scheduling concessions, on the other hand, is a matter merely for those countries who wish to take part in a round or act unilaterally - a very much less demanding quorum to achieve. 

Trade specialists tend to see the temporary movement of natural persons as a technical issue of economic efficiency – as a means of increasing world income significantly which should be debated in terms of outcomes rather than structures and legalities. Immigration and labour market officials, on the other hand, see it in terms of labour standards, culture, internal security and citizenship, and fear that migration could unleash potentially overwhelming forces on societies unless it is carefully managed. It is very far from clear that populations and governments will back the trade community’s tidy and functional view over these sensitivities, and so seeking to clarify the GATS in this dimension could just lead to deadlock.

The second issue of employment to note is that many countries already have bilateral temporary foreign worker programmes, and many regional integration agreements provide liberal and flexible foreign worker schemes. The Financial Times July 23 2002 reports that in 1999 foreign or foreign born labour accounted for about 25% of the total labour force in Australia, 12% in USA, 8% in Germany and 4% in Britain. The existing schemes show that TMNP is feasible and offer illustrations of and, sometimes, solutions to the fundamental question of how to manage TMNP. They must also warn us, however, that any GATS-based liberalisation of mobility must generate genuinely additional labour movement. The many extant formal and informal routes to labour mobility from developing to developed countries generate a good deal of income for developing countries. When the Mode 4 is negotiated in the WTO, extreme care must be taken to ensure that any resulting codification of the rules does not restrict existing flows. I am very unsympathetic to suggestions that the GATS talks should be used to turn illegal immigrants into legal ones, for, unless that is accompanied by a huge liberalisation in numbers, it will restrict rather than de-restrict movement. No deal at all would be better than this. Rather I believe we should be exploring the Indian suggestion for creating a GATS visa, which would create a new route for mobility of an explicitly temporary kind (WTO document S/CSS/W/12, 24 November 2000).  

5.  
Possible Ways Forward
One can envisage two components of a negotiation – the development of general rules or disciplines and the negotiation of specific concessions. Concrete progress will tend to come only with the latter: Mode 4 is too complex and poorly measured to permit formula liberalisations. However, the former are important in making the specific concessions feasible and practical and in defining the environment sufficiently precisely that negotiators know what they are giving and getting. Most of the discussion here involves the general rules and approach. 

In this section I consider the pros and cons of a number of ways of advancing the TMNP of less skilled workers. The aim is to balance the promotion of economic welfare in developing countries with the corresponding benefits to developed countries and a practical view of what the latter will concede in negotiations. There is no virtue in radical schemes that stand no chance of success: not only will they fail, but they could also undermine progress in other areas of negotiation. 

Employment vs. Service Provision
As noted, it is not clear whether or not the GATS covers the employment of non-nationals by domestic firms to supply services domestically. Opening up to employment-based service delivery would greatly enlarge the set of transactions to which GATS liberalisation could be applied, with correspondingly larger economic benefits. Against extending the GATS to employment-based relationships is that doing so grants foreign workers effective access to domestic labour markets, albeit temporarily and conditionally, and, via that route, possibly also to citizenship and residence. Even if one might feel that this is not bad per se, one has to recognise its great sensitivity in most industrial societies. 

One step towards including employment under the GATS would be to include existing foreign worker schemes under the GATS by scheduling them and then, as appropriate, rationalising and extending them. If current foreign worker schemes were scheduled, they would have to be bound, making them much less flexible for host governments. Given the absence of a safeguards mechanism in the GATS (and the likelihood that any safeguard would be essentially commercial in nature), and given that the general exceptions in the GATS do not mention internal security or social policy, this could be viewed as a profound political disadvantage. All foreign worker schemes have quantitative limits but these would not be a major political problem in the current GATS; scheduling them would be straight-forward and would provide a very natural specie in which to conduct future negotiations. 

With one exception, subjecting foreign workers to national treatment would not be particularly demanding. The exception is that governments would probably wish to place additional regulations on foreign workers to guarantee their temporariness. Thus, for example, rules requiring some of their pay to be deferred until they leave, or even excluding them from social security/insurance systems may have to be registered as exceptions to national treatment.

A much greater challenge in integrating foreign worker schemes into the GATS is the most favoured nation (MFN) rule. Most foreign worker schemes are bilateral and in many cases, the bilateral nature of the agreements reflects broad political or cultural objectives. Extending them would probably encounter resistance not only from the currently preferred sending countries, but also within the host countries
. Given the large pools of population outside the preferred regions, one could certainly anticipate strong changes in the sourcing of temporary workers if they were switched to a MFN basis.

Bringing existing schemes under the GATS could result in a lot of short-run activity but no effective liberalisation. By obliging countries to be more explicit and less discriminatory in their barriers to trade, there is a serious danger of making their formal (bound) position less rather than more liberal than the pre-existing regime as the agricultural negotiation shown in the Uruguay Round. One of the developing countries’ clear objectives in any Mode 4 agreement must be additionality – i.e. a positive increment in the amount of mobility achieved. 

Sub-contracting schemes

Sub-contracting schemes offer considerable scope for inclusion and extension in Mode 4 negotiations, and my recommendation is initially to focus negotiating effort in this area so far as lower-skilled workers are concerned. First, there is no dispute about its inclusion in the GATS and appropriateness for negotiation. Second, with well-defined parties on both sides of the transaction – incorporated firms – the enforcement of the conditions imposed for mobility is much easier than it is for individual workers. The principal disadvantages of sub-contracting are that it is not appropriate for many service transactions, and by restricting itself to incorporated firms it restricts the potential set of services providers even further. Moreover, even if it is possible to provide a service by sub-contracting, doing so might be less efficient than other means of delivery; restricting mobility to firms would fail to exploit the full benefits available from services liberalisation. The appropriateness of sub-contracting depends partly on the definition of sub-contracting – to maximise the benefits, sub-contracted labour should be permitted to be managed and directed by host country managers. 


On the con side, sub-contracting can be an inflexible way of providing services even where it is feasible. The sub-contracting firm has to be approved by the host authorities, and if approval is conditional, any change in its operations will need approval. This is a bureaucratic burden, but much more important, it reduces the contestability of markets. One common condition for sub-contracting is prior employment with the sub-contracting firm. This pre-employment requirement is intended to ensure that the individuals concerned are genuinely attached to a well-defined undertaking to which they can return and which, if necessary, can guarantee their return after the completion of the project.  Pre-employment requirements also apply to intra-corporate transferees and so there is some existing well-defined practice in this area. However, pre-employment would be a major burden for firms set up largely for the purpose of exporting, for it would involve periods of low or zero productivity home.

Despite its flaws, concentrating on sub-contracting as a means of effecting Mode 4 concessions could offer substantial economic benefits to developing country exporters. It offers the greatest chance of extending Mode 4 to lower-skilled workers, and it responds to most of the developed countries’ concerns about ensuring the exit of temporary workers at the end of their terms of service provision. Overall, it seems best to follow this line of least resistance to reap some early gains and achieve some dynamic in Mode 4 negotiations.  If successful attention could then be switched to employment schemes.

Some General Considerations for TMNP

Any TMNP will, at least at first, involve quotas. The easiest way is first-come first-served, with mobility ceasing once the quota has been exhausted. Logically one would apply the quota to the stock of workers since that it what governments wish to control. Hence, once the quota was full, governments would issue new licences in a period only to the extent that old ones had been turned in during the previous period. An alternative would be to ration admittances and rely on exit-enforcement to ensure that the stock of foreign workers did not become ‘too large’. Winters et al. (2003) give detailed discussions on the problems and solutions of allocating and trading quota. 


A second issue is security clearance for potential entrants. This would have to be the same process as applied to permanent migrants and be wholly separate from obtaining a GATS entry license: both security clearance and a GATS license would be required for entry to provide services. The need to obtain clearance obviously generates uncertainties for service providers, but these are not much different from those currently facing many travellers who have to obtain airline tickets before applying for their visas. If GATS labour mobility is to work, however, it is necessary that security clearance be reasonably reliable and speedy, and that it not be captured for protectionist purposes. Moreover, complete vetting should not be necessary every time and individual travels. The authorities should be explicit about what is required for security clearance and ensure that it is applied even-handedly across professions and skill-levels.   

Perhaps the most sensitive issue in Mode 4 liberalisation lies in the practical operation or implementation of temporary movement. I cannot discuss how to design an effective tracking system, but I do recognise that it is a key issue, not least because without it, it will be hard to convince immigration officials that Mode 4 does not undermine border integrity or labour officials that it does not undermine labour law or local job markets. The German sub-contracting schemes are instructive in several ways. First, they involve fairly rigorous investigation of sites where temporary workers are likely to be employed to locate transgressors. Second, they place an enforcement responsibility on local companies – the beneficiaries of cheaper services provided from abroad. Third, they also require the overseas (sub-contracting) firm to ensure the exit of the their workers. Fourth, at least at first, part of the payment was withheld until the workers returned home.

Procedural issues 

Finally, I mention four procedural issues that need solution if TMNP is to effectively liberalised: social security contributions; the classification of occupations; the recognition of qualifications and certification; and the codification of economic needs tests. 

All developed countries that have temporary foreign worker programs collect social security contributions from foreign temporary workers
. Temporary workers do not, however, establish entitlements to social security benefits. Short-run social programmes (health) and long-run social protection should be separated for temporary foreign workers. Host governments could then legitimately insist that service providers are fully insured for work-related accident and health before they can enter the country. Long-run social protection could then be handled by refunds or perhaps by requiring employers or users of overseas contractors to fund the workers’ social security contributions at their home rates. 

“Excessive” social security taxes are effectively tariffs on the provision of services via Mode 4, and as such candidates for liberalisation. However, tariffs are more transparent and porous than non-tariff barriers such as numerical quotas and worker licensing procedures. Experience in the goods market suggests that non-tariff barriers are more costly than tariff barriers and hence should be higher priorities for liberalisation than social security provisions.

Without clear definitions of occupations and related skills levels, regulatory authorities have huge discretion in deciding what constitutes a specialist (and, presumably, in changing the definition according to political/labour market pressures). These problems reduce the transparency and credibility of commitments and ultimately discourage countries from negotiating in this area. Two steps are required: (a) uniform definitions and coverage of service personnel categories; (b) extending the list to include middle and lower level of professionals. There is much to be said for merely adopting the existing ILO’s list. This would save time and effort and would also avoid the temptation to design the classification to permit powerful players to make carefully targeted carve-outs in the very places where liberalisation would be most effective.

In addition to technical standards and licensing requirements, domestic practices and policies regarding professional and technical qualifications can severely restrict the ability of natural persons to move across borders to deliver services. It would clearly advance the cause of TMNP if these frictions could be overcome. Given governments’ fiduciary responsibilities for ensuring the quality and safety of many services, this will require careful case by case work to define levels and match the current ranges of formal qualifications, skills and experience to them. It is essential to find a way to recognise that countries vary substantially in the degree to which they rely on formal academic qualifications as opposed to on-the-job training and experience in defining suitable qualifications. 

Economic needs tests are like import substitution measures designed to encourage domestic service suppliers by limiting market access for foreign service providers. At present, the wording of economic needs tests is vague and each country tends to have its own interpretation. Effective liberalisation in Mode 4, requires that members must agree to develop a common code of practice for economic needs tests (as suggested under the EU proposal) with the objective of rendering them specific, transparent and non-discriminatory. For the long run I would recommend abolishing all economic needs tests, but given that the complete liberalisation of Mode 4 is a very long-term objective, economic needs tests may serve as a step along the path.

7.  
Conclusion

The very heart of international trade, be it in goods or in factors, lies in exploiting differences. The larger the differences, the larger the potential gains from opening up international trade. In the case of the TMNP under the GATS, potentially large returns would be feasible if medium and less skilled workers, who are relatively abundant in developing countries, were allowed to provide their services in developed countries. Empirical studies of factor mobility show large potential economic gains from increased labour mobility and our estimates show over $150 billion per year from increased mobility into developed countries equivalent to just 3% of the their current labour forces. 

To balance the large economic gain with the various concerns in developed countries, and recognising the political sensitivity of the issue, I propose that under mode 4 negotiations developed countries should give immediate consideration to:

· new sub-contracting schemes to include lower-skilled service providers, 

· uniform definitions and coverage of service personnel categories and expanding the coverage to include middle and lower skilled workers and professionals, 

· explicitly keeping security issues quite separate from those of economic management,

· separating short and long-run social security contributions,

· accelerating the mutual recognition of qualifications, and

· codifying of economic needs.

In the longer run, the further liberalization of Mode 4 should aim at: 

· confirming that the GATS does cover the employment of non-residents by domestic service firms and liberalising the schemes that provide for this as well, and

· abolishing economic needs tests.
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Table 1:  Change in Welfare of ‘Citizens’ regardless of place of work (US billions, 1997)

	
	Nature of Mobility

	Workers’ Region of Origin:
	Skilled and Unskilled
	Unskilled only
	Skilled only

	Developed Countries
	75,559
	57,447
	18,111

	Developing Countries
	78,301
	50,773
	27,528


Source: Walmsley and Winters (2003)








































� 	TN/S/W/3 dated June 10, 2002. “Communication from Cuba, Dominican Republic, Kenya, Nigeria, Pakistan, Senegal and Zambia.”


� It is based on a detailed study of these issues by Winters et al (2003).


� Table 1 classifies people according to their country of origin regardless of where they end up working after mobility has been increased. The large gains recorded for developed country residents include the benefits of higher wages earned by their citizens temporarily working abroad. There are many of these people in our base view of the global economy, although the numbers do not change as a result of the increased developing-to-developed mobility considered in this exercise.  


� Although TMNP may be less effective at building up foreign networks than permanent migration


� There are also security concerns, but these are no greater for TMNP to provide services than for other forms of mobility – e.g. tourism or education.


� Of course the same arguments applied over pre-GATT preferential trading arrangements in goods, and gave rise to the exceptions for customs unions  permitted by the GATT’s Article XXIV. However, the cultural argument was less powerful among host country residents in that case. 


� Some of them also collect income tax from visitors and many of the same considerations apply in this case too.


� Trade scholars are well aware of the way in which tariff schedules tend to become excessively detailed in the most sensitive sectors.
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