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Developing countries face a formidable challenge in meeting the norms and standards set by the major developed country markets and by international standard-setting organizations (ISSO). Nowhere is this more true than in the area of health and safety standards and regulations related to food and agricultural trade. These regulations are governed by the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) embedded in the WTO, and to a lesser extent by the Agreement on Technical Barriers to Trade (TBT Agreement). Thus, the way in which the SPS and TBT Agreements impact the ability of developing countries to use trade as an engine for development and growth is of key interest and concern. Improvements in this aspect of the integration of those countries into the global trade system could have significant implications for the achievement of the Millennium Goals and for the reduction of poverty.

The nature of the challenge is simply put. In order to sell food and agricultural goods into the developed country markets (and increasingly into other developing country markets) developing country exporters must meet or exceed the standards set for those markets. But reaching those standards requires infrastructure and production conditions that are often lacking in developing countries. Thus meeting the standards is an uphill task for developing exporters. As the complexity of these standards increases, the disparity can be expected to widen. This tendency must be addressed by the international community as a whole if developing countries are not to be left behind. Seeking exemptions from these standards is to brand exports from developing countries as inferior or unsafe. That approach has little merit. Requesting assistance with the infrastructure to meet the standards is the more constructive approach. Together with the monitoring of the standards themselves to ensure that they do not contain additional impediments to the exports of developing countries, such an approach can play a significant role in the deeper integration of developing countries in the trade system.

This section of the report of the Trade Task Force reviews briefly the development of trade rules in this area, discusses the experience since the SPS Agreement came into force, highlights the main concerns of developing countries with such rules, illustrates these concerns in current tensions trade in biotech foods, and suggests concrete ways in which the possibility of market access for developing countries can be improved and a framework for the better integration of domestic and trade regulatory practices be introduced. 

Trade rules in the area of food safety and quality

Food regulations are the responsibility of national governments. Trade rules, in particular Article XX(b) of the General Agreement on Tariffs and Trade (GATT), make it clear that pursuit of national food safety objectives, and the protection of the health of plants and animals, is acceptable and cannot be compromised by restrictions on trade policies.
 But this had led to a widespread concern that this tolerance was being used as a shelter for economic protection, the use of otherwise legitimate trade barriers in a way that protected domestic producers from competition and un-necessarily restricted trade. Moreover, it was clear that basic tenets of transparency, that let an exporter know what regulations have to be complied with in particular importing countries, were lacking in this area. 

Though the responsibility for food safety regulations rests with national governments, cooperation and coordination in these matters can be a constructive way of improving the efficacy of national regulations and avoiding conflicts. Some international standard-setting bodies have existed for many years, in particular the Codex Alimentarius Commission (CAC), established jointly by the Food and Agricultural Organization (FAO) and the World Health Organization (WHO). This body has developed a set of standards on a range of food-related issues known collectively as the Codex Alimentarius (Codex). Other bodies have been given responsibility for the tracking of animal diseases (the International Office of Epizootics, or OIE) and for plant pests and diseases, the International Plant Protection Convention (IPPC), administered by the FAO. Prior to the Uruguay Round, these bodies had no formal links with the rules for international trade, and were not only voluntary but largely oriented toward the concerns of developed countries. 

Intensive negotiations in the Uruguay Round substantially strengthened the global framework in which national food health and safety regulations have to work. Such a framework is based on three essential concepts. First that in order to prevent the misuse of such regulations for protection of domestic producers countries had to design their regulations (in so far as they impinge on trade) on the basis of a risk assessment that takes into account the likelihood of the introduction of a pest or disease and of the consequences of that event. This firmly places such regulations in the realm of scientific evidence and removes political motivation as the (sole) justification for the policy. One practical application of the scientific approach to import regulations is the notion that a region within an exporting country could be declared free of a disease or pest and hence qualify for access into a market even when the country as a whole has not achieved that status.
 

The second concept is that of linking national regulations to international standards, particularly those agreed by the three standard-setting bodies mentioned above. This gave those bodies an importance and legitimacy that they had previously lacked, and made it imperative for developing countries to participate fully in their activities.
 As a practical matter, if international standards are not appropriate, importers are also encouraged to recognise the equivalence of standards and certification procedures in the exporter country if they provide the same level of protection. Such “mutual recognition” has been successfully used in regional trade agreements.

The third concept was that of transparency of importer regulations and adequacy of information for exporters wishing to meet those standards. This was to be accomplished through the identification of entry points for access to information, notification of changes to SPS measures to trading partners in time to facilitate compliance, and the establishment of a permanent Committee on the SPS Agreement through which such information can be channelled. Incorporation of the SPS Agreement in the “single undertaking” of the WTO gives this multilateral framework a secure place in the regulatory decisions of all members and offers the resources of the Dispute Settlement Understanding (DSU) to resolve any disagreements.

Experience with SPS Agreement

Perhaps the main impact of the SPS Agreement has been to focus the attention of governments on a review of their own food regulations.
 The requirement to report changes in such regulations, and the knowledge that these notifications can be challenged by other countries, has made national authorities re-examine the justification for and procedures used in their operation. In some cases this has led to a change in regulations that has made it easier for exporting countries to gain market access. In other cases the resultant changes have led to more stringent import regulations.
 In the three SPS cases that have been adjudicated by dispute settlement panels, each has resulted in a decision to require changes by the importing country, primarily on the grounds that they did not follow correct risk-assessment procedures in formulating regulatory policy.
 Some progress has been made in the area of regionalisation, allowing improved access from parts of exporting countries demonstrably free of particular pests or diseases.

The SPS Agreement steers countries in the direction of the use of international standards where they exist. The impact of this should be to make it easier for developing countries to sell agricultural and food goods into developed markets, by making explicit the standards required and by harmonizing such standards over a range of markets. However, such standards do not exist for all products and the standard-setting agencies, such as the CAC, have not accelerated the process of developing such standards sine 1995. Indeed, there has been a tendency to politicise decisions in these bodies and to delay the implementation of scientifically-agreed measures. Negotiations on equivalence, a device that is useful if harmonisation is not possible or desirable, have been particularly problematic.

With respect to transparency, experience with the SPS Agreement has generally been positive. Developed countries, in particular, have adhered to the procedures for notifying changes in SPS measures. The SPS Committee has proved a valuable forum for discussing regulatory changes and challenging the policies of others where there is doubt as to whether they conform to the Agreement. The fact that relatively few conflicts have required the establishment of panels indicates the benefit of the Committee process.  

Main Concerns of Developing Countries

What are the main concerns of developing countries arising out of the experience of the SPS Agreement? These concerns fall under three headings. First, there are a number of concerns that reflect the fact that the way in which the SPS Agreement operates carries with it an unintended bias against developing countries. An additional burden falls on developing countries to fulfil the notification responsibilities, to monitor the notifications of others and to initiate challenges to standards that seem to be unsupportable by the Agreement as a result of their relatively weaker regulatory and scientific capacity. This is particularly serious for the smaller and poorer developing countries that have inadequate resources both in their own administrations and in their representations to the WTO and the standard-setting bodies. Some developing countries have made use of the possibility to challenge the SPS measures of the developed-country importers: thirty developing countries have either raised or supported an SPS challenge within the SPS Committee.
 But the preponderance of these challenges has been brought by only a few countries. Argentina, Thailand, Philippines, Brazil, Chile, Uruguay and Hungary have raised or supported the large majority of these cases.
 Participation by developing countries in these standard-setting bodies is still inadequate to reflect their interests in the issues. 

Secondly, the full benefits of regionalisation, harmonisation and the establishment of equivalence have not been realised for developing countries. Some progress has been made in the area of regionalisation, but the lack of capacity in developing countries for demonstrating the disease-free status of particular regions has led to a reluctance on the part of importers to recognise these regions as eligible for export trade. With respect to harmonisation, the main complaint about the activities of the standard setting bodies is that they have been slow to adopt standards in products of interest to developing countries. Greater representation on these bodies, as suggested above, would help, but there is also a lack of systematic research into the issues relating to standards in these products. Developed countries have entered into equivalence discussions with developing countries but often these have in effect amounted to requests for the adoption of the developed-country standard rather than an attempt to recognise alternative ways of accomplishing the same level of protection.
 It is clear that new thinking is required in this area to take advantage of the opportunities for developing countries to penetrate the markets of the developed world. 

Thirdly, the trend in developed countries toward more extensive regulations on quality and process attributes, rather than just on product characteristics, poses a fundamental problem for developing countries. In effect it threatens to divide the world market into high value products that are sold on the basis of real or perceived attributes identified with location and production method and lower value “commodities” that have little differentiation. The market for high value products has grown at a faster rate than for undifferentiated and raw commodities. If developed countries are confined to the production of these lower-value products then their terms of trade will continue to deteriorate and they will become marginalised in world trade. This situation requires urgent attention if developing countries are to continue to expand their exports of food and agricultural goods.

The Developing Countries Policy Dilemma

These problems with the current framework highlight a basic dilemma that confronts developing countries. On the one hand they have to try to bring their standards up to those of developed countries in order to gain access to those markets. On the other hand, these same standards may be inappropriate for the domestic markets in the developing countries, either because of the different cultural sensitivities associated with particular production practices or because as a matter of priorities the level of biosafety may be too high or costly for the local conditions. To put it another way, consumers in developed countries are becoming over-protected by regulations that are not strictly necessary for the provision of basic health and safety. But the adoption of these same standards may be too expensive for developing countries in their own domestic regulations. This implies that the developing countries will bear additional costs of adopting high standards in order to be able to export to the most rewarding markets.
 So some way has to be devised to prevent the “race to the top” evident in the pressure for tighter standards in developing countries from resulting in the increased exclusion of developing countries from developed country markets.

A particular issue has arisen that dramatically illustrates the dilemma of developing countries in meeting the standards of other countries. The problem has risen with respect to the trade in products of biotechnology, usually referred to as genetically-modified (GM) foods. The building blocks for such foods are known as genetically-modified organisms (GMOs), which can be further subdivided into those that are capable of reproduction (living modified organisms, or LMOs) and those that are not. The main GM products on the market are GM cotton, soybeans, canola (Canadian rapeseed) and corn. A number of other products are awaiting approval and market acceptance, and other familiar products such as cheese and wine employ closely related techniques in their production process.

The GM issue has precipitated a major rift in the world market for animal feed and processed foodstuffs, and the implications for developing countries are just becoming apparent.
 The EU, along with a number of other countries, has introduced regulations that require identification of products that contain genetically modified protein through labelling. The US, with a few other producers, argues that this is unnecessary and that it unfairly brands their products as unsafe. Thus developing countries are having to line up behind the US or the EU “camp” on the question of GM foods. The dilemma is critical for a country that might wish to import (say) corn from the US, for human consumption, and export livestock products to the EU.
 The US is not keen to lose markets for corn exports, and believes that the SPS Agreement prevents import regulations that are not grounded in science. The EU may be unwilling to allow imports of livestock products that cannot be certified as having been fed GM-free corn. The developing country may take advantage of low-price corn at the risk of losing export markets. Solving this problem alone would have a major impact on the operation of the world food system.

Ideas for Improvement

There has been no shortage of ideas for the improvement of the situation in the area of SPS regulations. A number of countries have made suggestions for improvement in the SPS Agreement in the context of the current agricultural trade negotiations.
 The Doha Implementation Decision instructed the SPS Committee to address some of these issues. Others will no doubt be brought up in the discussions at Cancun. The World Bank and the WTO have recently launched an initiative to link aid to trade opportunities to help in the fight against poverty.
 The following list is not exhaustive and includes some proposals that are already under discussion as well as some that add new ideas. 

· Representation at WTO: Many of the difficulties that the developing countries face in making use of the benefits of the SPS Agreement stem from inadequate capacity to participate fully in the SPS Committee. The constraints lie with the costs of preparing challenges and following through with a complaint rather than in the lack of information or the opportunity for complaints. Though assistance is now available for countries initiating disputes, help with preparing challenges to the SPS notifications of others could be useful. As there are similarities between the issues facing groups of countries in the same region, such help could involve coordination among delegations. 

· Representation on ISSOs: Broad geographical representation on standard-setting bodies would seem to be essential to make these bodies both representative and, as importantly, responsive to the needs of developing countries. Coordination among developing countries themselves, on a regional or trade-interest basis could be strengthened. Rotating responsibilities for representation and designated scientific support groups for particular SPS issues could help to reduce the resource and financial burden on individual countries. 

· Standards Harmonisation: Greater representation on the standard-setting bodies would help to ensure that more standards that are appropriate and useful to developing countries are discussed. In this regard, the bodies concerned could take the initiative by preparing an inventory of such standards and allowing agenda time for their consideration. Some acceleration of the considerable time taken by bodies such as the CAC to agree on standards could be contemplated for issues of specific interest to developing countries. 

· Equivalence: Developing countries frequently lack the capacity to negotiate equivalency agreements. Assistance with establishing equivalence provided by the international community could be of value here. Technical agencies could identify situations where equivalent levels of protection could be provided by different means and assist the developing country to prepare the supporting documentation for negotiating such agreements. The SPS Committee should periodically review the success of such negotiations and provide a forum for grievances to be discussed.
· Regionalisation: Preparation of documentation for negotiations on regionalisation is also difficult for developing countries with limited scientific and administrative capacity. The international community, through its technical and development agencies, could assist such countries in monitoring and certification schemes. Where appropriate, developing countries could designate export “enclaves” where biosafety was assured by monitoring and testing. Such regions would be open for inspection by importing countries and production from these regions be deemed to be acceptable on sanitary or phytosanitary grounds to the importing country. Such pre-clearance could also be advantageous for the importing country.
· Regional trade agreements approach: Several of these suggestions involve greater coordination among developing countries themselves. In many cases the framework for such coordination already exists in the regional trade agreements that such countries have formed. Cooperation in the area of SPS measures is often a constructive activity for such regional groups. Joint certification schemes, common research facilities and shared biosecurity information could be expanded. Such collective action, backed up by international technical and financial assistance, could lead to more cooperation in the area of representation in international bodies.
Other improvements in the trade system would make the task of developing countries in meeting developed country import standards more attainable. As indicated above, resolution of the GM debate would be particularly constructive at this time. Developing countries could avoid being caught in the US/EU controversy over GM products. More generally, the resolution of the issue of the treatment of non-product-related process methods in the relevant trade rules would be helpful.
 This issue is at the heart of disagreements on label requirements on imported foods. In general, quality issues are best handled by voluntary but verifiable label systems that will differ by importing country. Imposing such systems through trade rules is likely to further disadvantage developing countries.

The framework for integrating trade and domestic regulations in the area of human, plant and animal health and safety is in place. The centre-piece is the SPS Agreement, that provides a set of disciplines for domestic regulation.  The task for the international community is to avoid discrimination against developing countries. The role of international institutions is to absorb some of the costs and help to minimize the risks faced by developing countries in their continued integration into the global food economy.
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� The Article effectively allows governments to use quarantine and other trade restrictive policies as well as to discriminate among sources of supply and between domestic and imported goods, so long as these are in the pursuit of domestic health and safety objectives and do not constitute unnecessary restraints on trade..


� This is referred to as “regionalisation” of SPS measures, not to be confused with the regional trade agreement approach to certification or harmonisation of standards.


� Countries can chose standards that are higher than those of the international bodies but such higher standards are to be based on scientific evidence and consistent with the acceptable level of risk chosen by that country. 


� See Roberts (1998), Henson, et al. (1999), and Jensen (2002) for more extensive evaluations of the SPS Agreement.


� See OECD (2002) for a fuller discussion of the trade impacts of the SPS Agreement.


� The three cases are the EU Beef-Hormones case, the Australian Salmon case and the Japanese fruit varietal testing case. For details see Roberts, et al. (2001).


� See Josling (2002), and WTO (2002) for more details. 


� Of the 69 SPS cases in which developing countries either raised or supported the counter notification, 25% were related to food safety, 39% involved animal health (and zoonoses), and 33% concerned plant health. Solutions were reported back to the SPS Committee in only 26% of these cases. (Josling, 2002).


� See Josling, Roberts and Orden (2003) for a fuller discussion of the problems with implementing the equivalency provisions of the SPS Agreement.


� On the other hand, adoption of international standards may also bring benefits to developing countries where their consumers may at present be under-protected. See Henson and Wilson (2002).


� Corn is widely used for livestock feed, where the modified proteins are essentially destroyed and their use in effect undetectable. Soybeans find their way, through the widely-used derivative soyoil, into a large proportion of processed foods. The modification in the original soybeans is also in essence un-detectable in the oil. Moreover, corn intended for human consumption or feed can also be planted by farmers even if that is not the intended use.


� This issue surfaced recently when several African countries declined shipments of US corn as food aid. A similar dilemma occurs if a country imports soybeans or oil from the US and exports processed foods. The first dispute to come to the WTO in this area was the objection by Egypt to imports of tuna packed in soyoil that could not be guaranteed as GM-free.


� Though the GM food issue is the most crucial, it is paralleled in a number of other areas of food trade. Other examples are organic foods and concerns about animal welfare issues.


� Roberts, et al (2001) provide a convenient listing of the suggestions made in the submissions on agriculture. However, there is now general agreement that these issues will not be included in the agricultural talks per se though they can still be included in a package of agreements in the Round. 


� The joint WB/WTO initiative was launched in September 2002, and included a fund called the Standards and Trade Development Facility.


� Though government regulations relating to both product and process attributes are covered by the SPS and TBT Agreements, some countries have argued that where the process attributes are unrelated to the product attributes (i.e. some aspect of the production process that has no impact on the composition of the final product) their coverage would imply a major intrusion by trade rules into domestic regulatory territory. 
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