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Introduction

Trade and environment appeared as a new issue for trade negotiations in the Doha Ministerial Declaration (DMD), primarily advocated by the European Union, and supported by Japan, Norway and Switzerland. Although new for trade negotiations as self-contained issue, it is far from new in international trade and trade discussions in the WTO. Since the creation of WTO, the notifications on environmental measures under the TBT agreement have steadily increased, recently accounting for about 12-13 per cent of all notifications. Almost 90 per cent of internationally traded goods are subject to measures taken by governments for the protection of the environment and human health.
 And these government-imposed measures only represent the tip of the iceberg of all measures taken for environmental and health protection. The vast majority of such measures are voluntary, private-sector-driven standards that contain specific environmental and health requirements for traded goods. 

Against this background, developing countries paramount interest in the post-Doha negotiations and discussions is to avoid a situation, in which potential export gains from tariff liberalization in developed countries are eroded or even rolled back by mushrooming environmental/health requirements that de facto become non-tariff barriers to developing countries' exports. In addition, WTO negotiations and discussions should facilitate the improvement of environmental performance, including export performance, of developing country industries and the development of a domestic environmental industry.

The DMD contains two environmental issues singled out for negotiations: (i) the relationship between existing WTO rules and specific trade obligations set out in Multilateral Environmental Agreements (MEAs); and (ii) the reduction or elimination of tariff and non-tariff barriers to environmental goods and services. In addition, the DMD tasked the Committee on Trade and Environment (CTE) to give particular attention to further work on (i) the effects of environmental measures on market access; (ii) situations, in which the elimination or reduction of trade restrictions and distortions would benefit trade, the environment and development; (iii) relevant provisions of the TRIPS Agreement; and (iv) labeling requirements for environmental purposes. On the latter issues, the CTE is called upon to make recommendation on future action to the 5th Ministerial Conference in Cancun in September 2003, including the desirability of negotiations. 

The DMD ended up being limited in respect to the negotiations: (i) negotiations on the relationship between WTO rules and specific trade obligations in MEAs shall not “prejudice the WTO rights of any member that is not a party to the MEA in question”; and (ii)  “add or diminish the rights and obligations” of any WTO member under existing WTO agreements, in particular the SPS Agreement.   While the former introduces ambiguity for the outcome of the negotiations, the latter is obviously a reference to the nature of the use of the precautionary approach in international trade, which in the SPS Agreement is science-based, linked to risk assessment, and provisional in nature.   
The Relationship between WTO rules and specific trade obligations in MEAs

Discussions on this issue led to a three-phased agreement in November 2002 on the scope of the negotiations: (a) examination of individual MEAs; (b) identification of specific trade measures in those MEAs, and, (3) identification of relevant WTO trade rules. The November agreement, however, does not preclude considering conceptual or definitional issues in parallel. In 2003 it is expected that members will review at more length specific trade obligations in six MEAs: the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), the Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol), the Basel Convention on the Control of Transboundary Movement of Hazardous Wastes (Basel Convention), the Rotterdam Convention on the Prior Informed Consent Procedures for Certain Hazardous Chemicals and Pesticides in International Trade (PIC Convention), the Cartagena Protocol on Biosafety (Biosafety Protocol), and the Stockholm Convention on Persistent Organic Pollutants (POPs Convention).

From a developmental perspective, developing countries have an interest in not limiting the negotiations to a mere legalistic review of specific trade obligations in MEAs and their  relationship with WTO rules. Rather, it will be important to recognize trade measures as part of a package of measures in MEAs. Trade measures play a certain role in such package and contribute as such to the overall effectiveness and efficiency of the package. Therefore, trade measures should not be taken out of context. Furthermore, developing countries have a key interest in supportive measures, such as financial and technical assistance, training, transfer of technology etc., which generally contribute to reducing adjustment costs in developing countries to meet MEA objectives. Third, in the light of the increasing differentiation among developing countries, trade measures should not pursue "one-size-fits-all" approaches, but be customized to the specific situation in different country groups. Finally, developing countries need to emphasize the interrelationship between flexibility in MEA trade measures and the size and effectiveness of supportive measures. In short, the more rigid a trade measures in an MEA, the higher the need for supportive measures and their flexibility in application for developing countries.   

Trade liberalization for environmental goods and services

At Doha, WTO members agreed to negotiations on “the reduction or, as appropriate, elimination of tariff and non-tariff barriers to environmental goods and services” (EGS). The DMD stipulates that negotiations should be carried out “with a view to enhancing the mutual supportiveness of trade and environment”.  

This language suggests that “win-win” outcomes, allowing both trade and sustainable development gains can be achieved. However, a number of factors need to be taken into account. First, developing countries are net importers of EGS according to common classifications of the sector. Second, current definitions and classifications involve conceptual problems; in addition the scope of EGS, as outlined by lists of environmental goods and services circulated in WTO negotiations to date, includes few goods and services of export interest to developing countries. Third, while trade liberalisation in EGS has the potential to result in sustainable development benefits for developing countries, such benefits are not automatic and depend on factors such as regulatory frameworks; the effects of liberalization on domestic EGS development in developing countries; and on the capacities of these countries to address environmental challenges, implement national policies and meet environmental requirements in export markets. 

Conceptually speaking, liberalization of EGS could have a three-pronged effect for developing countries:

· Direct gains in export revenues from higher exports of EGS;

· Indirect, long-term export gains from enhanced competitiveness of exported products in general;
· Developmental benefits resulting from enhanced national capacity for environmental and resource management.
While liberalization in EGS may have benefits for developing countries, it also carries some risks. First, the complexity of the definition of EGS and the fractured nature of goods and services negotiations in the WTO
 might run the risk of casting the net of definition, in particular for environmental goods too far. This would imply a sweeping liberalization of imports into developing countries, containing many multiple use items, which are required to deliver "supportive" environmental services. Second, to profit from direct export gains, developing countries need to add EGS, in which they have a competitive advantage or the key source of supply. This concerns, for instance, nature and bio-diversity conservation services or bio-degradable natural fibers. Third, developing countries need to devise appropriate national policy packages that harness trade liberalization in EGS for building or strengthening national EGS sectors. This includes, on the one hand, the prioritization of EGS sectors and their contribution to resolving acute national environmental problems or improving pollution intensity of production, and, on the other hand, careful privatization policies of EGS sectors to enhance resources efficiency without jeopardizing social goals.

The effect of environmental measures on market access

While the notification system under the SPS and TBT Agreements of mandatory technical regulations has been generating a comprehensive list of notifications on products of export interest to developing countries, not all Enquiry Points in member countries are functioning well in reacting to relevant notifications and disseminating the information to exporters. Serious gaps remain in information gathering and dissemination and capacity to respond adequately. Moreover, there is no obligation to notify to the WTO voluntary standards and buyers requirements, and information clearinghouse services for these do not exist as yet. 
Environmental requirements in export markets that adversely affect market entry can have a negative effect on development and poverty alleviation in developing countries. For example, investment in sophisticated technical and administrative infrastructure needed to meet high standards in export markets may crowd out more urgently needed investment in social services or public utilities, especially in resource-constrained countries. On the other hand, developing the capacity to meet higher standards in export markets may yield longer-term benefits to developing countries in terms of greater resource efficiency, higher occupational safety, improved health conditions and less environmental pollution. It will be a key challenge to ensure that developmental benefits outweigh the costs of adjustment, notably in developing countries.
Environmental requirements have become more frequent, stringent, and more complex in recent years. The involve issues of market access and market penetration. Environmental regulations deny market access to products that are not in compliance. Many environmental requirements, however, are in the form of voluntary and private sector standards. In a number of sectors, environmental and health requirements are increasingly becoming an integral part of product quality. Non-compliance may imply that producers can no longer realize average market prices and lose market shares. Conceptually, environment- and health-related requirements are different. In practice, it can be difficult to distinguish between the two, because meeting health standards in the consuming countries often requires changes in process and production methods (PPMs) and environmental policies in exporting countries. In other words, health concerns in consuming countries are often tied to environment-related problems in exporting countries. Furthermore, developing countries’ concerns relate to the whole range of environmental and health requirements and adjustment problems may be similar.

There are a number of severe structural problems that hamper an effective response in developing countries to stringent environmental requirements in key export markets. Structural problems include a lack of awareness and poor management of information, poor infrastructure (including transport, storage, testing, certifying and monitoring facilities), limited scientific, technical and managerial knowledge and skills, dominance of SMEs in the industrial structure, insufficient access to technology and ability to adapt technologies to local

conditions and production processes, and limited institutional capacity. Furthermore, several pollution- intensive sectors are among the most dynamic in many developing countries, whereas they are sunset industries in almost all developed countries. Developed countries may therefore be inclined to impose stricter requirements on those industries that are no longer so important in their national economies – the copper industry, for example. Although technological leapfrogging by developing countries might attenuate some adverse environmental or health effects, those countries still need to develop and implement domestic regulations suited to their local production and socio-economic conditions. The environmental requirements suited to developed country industrial structures may not be appropriate for developing country conditions and remain problematic for exporters. Owing to these structural problems, the cost of compliance with stringent environmental requirements in export markets can be very high and is rarely offset by cost savings.

The problems outlined above require multifaceted action on the part of Governments and stakeholders in developed and developing countries alike. This involves better information and approaches to standard setting in countries moving towards higher standards, proactive strategies in exporting countries, coordination among donors and international agencies, and capacity building. In particular five areas require special attention: 

· Improving collection and dissemination of information on environmental requirements, notably on voluntary standards, and analysing key underlying trends. 

· Reviewing "best practices" in the development and implementation of regulations and standards that may have significant implications for developing countries and fostering active participation of developing countries in pre-standard-setting consultations in export markets. 

· Discussing pro-active adjustment policies and measures in developing countries, with special focus on (i) improving information flow and dissemination on new standards and regulations, including support to setting up national or sub-regional early-warning mechanisms on new requirements and in effectively participating in pre-standard setting consultations in export markets; (ii) assisting developing countries in examining how compliance with environmental requirements can help to improve economic efficiency and export competitiveness of developing countries;
 and (iii) identifying measures and strategies to address the specific needs of small and medium-sized enterprises (SMEs).

· Considering improvements in the WTO notification system, by encouraging notification of voluntary requirements; the notification of regulations that are in the development phase. 

· Improving the scope for and practical approaches of mutual recognition of standards and technical equivalency agreements.

Situations, in which the elimination or reduction of trade restrictions and distortions would benefit trade, the environment and development

Although there is a host of options for obtaining win-win-win opportunities (win for trade, win for development and win for environment) from the elemination/reduction of trade restrictions/distortions (ranging from the removal of trade restrictions for environmentally preferable products to tariff escalation for processed goods), the probably most important issue under this heading is the reduction or elmination of "perverse" (environmental) subsidies. This concerns in particular energy and agricultural subsidies. 

The need to protect the environment has been recognized as one of the non-trade concerns
 explicitly mentioned in the Preamble of the DMD. Many proposals made at the Committee on Agriculture, Special Session
 have highlighted that protection and trade-distorting domestic support policies encourage environmentally harmful agricultural practices such as intensive farming, including high use of fertilizers and pesticides. The result is resource degradation and environmental stress. Furthermore, trade-distorting support, including export subsidies, can have negative environmental effects in third countries, particularly developing countries.    

Structural price depression caused by export subsidies for agricultural products in OECD countries
 have two major effects on developing country farmers: First, below-cost imports drive developing country farmers out of their own local markets. Second, farmers who sell their products to exporters find their global market share undermined by the lower-cost competition. For instance, levels of US dumping of agricultural products (expressed as the percentage of the export price remaining below production costs) have recently reached about 40 percent for wheat, 25-30 percent for corn/maize, and 30 per cent for soybeans.
 Most of the related support measures were directed towards large companies.

In the agricultural negotiations, the debate has not centred on the question whether non-trade concerns such as the protection of the environment are legitimate policy objectives. Rather, the debate has been about what are the appropriate and effective instruments to achieve these objectives. A number of WTO members consider that targeted, transparent and non-, or no more than minimally, trade-distorting measures are the effective tools. Some other countries argue that they need some trade-distorting support and border protection to achieve their non-trade objectives, including the protection of the environment.
 There is also fairly wide support for the proposal to accept support measures, which are essential to encourage conservation measures in developing countries.
 

Relevant provisions of the TRIPS Agreement

The DMD instructs the CTE to give particular attention to four issues, including the relevant provisions of the TRIPS Agreement.  Discussions on this topic have focused on the relationship between the TRIPS agreement and the Convention on Biological Diversity (CBD), including the protection of traditional knowledge.  Developing countries have a particular interest in the CBD as the vast majority of global biodiversity and traditional knowledge lies within their territories.  They wish to make full use of these resources for their long-term sustainable development.  

Article 16(5) of the CBD recognizes that patents and other intellectual property rights (IPRs) may have an influence on the CBD implementation and requests Parties to cooperate in this regard to ensure that such rights are supportive of and do not run counter to the objectives of the Convention.  The TRIPS Agreement makes no mention of the CBD nor its principles.

The TRIPS agreement sets out minimum standards for a number of IPR instruments (patents, trademarks, copyright, etc.) to protect industrial-type intellectual property.  This type of knowledge is predominantly held in developed countries. Some 95 % of patents are in developed countries, and a large proportion of the 5% in developing countries is held by developed country companies.  Developing countries are, on the other hand, well endowed with traditional knowledge (TK). The nature of this knowledge --e.g. it is often held collectively, passed down orally from generation to generation, etc. --make much if not most of it difficult to protect using the conventional IPR instruments required by the TRIPS Agreement. Thus there exists an imbalance, whereby the knowledge predominant in developed countries is protected, whereas that predominant in developing countries is not.

Moreover, there are concerns that the genetic resources (GR) and traditional knowledge of developing countries are often used commercially and/or patented in developed countries with little or no benefit to the owners of the genetic resources (the sovereign States, as per the CBD) or the traditional knowledge, and without their prior informed consent. With the TRIPS Agreement being implemented in ever more WTO member States, there are concerns that this situation will only be exacerbated, to the detriment of developing countries and the holders of TK.

To this end, developing countries have repeatedly sought to amend the TIRPS Agreement so that applications for patents relating to biological materials or to TK shall provide, as a condition to acquiring patent rights, (i) disclosure of the source and country of origin of the biological resource and of the traditional knowledge used in the invention; (ii) evidence of prior informed consent through approval of authorities under the relevant national regimes; and (iii) evidence of fair and equitable benefit sharing under the national regime of the country of origin.
 This would provide a legally binding defensive protection against "bad patents" based on misappropriation of genetic resources and TK, and facilitate benefit sharing.

But it would not prevent GR or TK being inappropriately acquired, used commercially, but just not patented.  There is therefore also a need for positive protection, such as national sui generis systems for the protection of TK, TK registries and databases. There have also been many calls from the developing world for an international framework, which would recognize protection of TK at the national and regional levels.

Labelling requirements for environmental purposes

Eco-labelling could represent a potentially attractive way to provide consumers with information about the environmental impact of purchased products, as well as provide producers in developing countries market access, and possibly a price premium, for products that are environmentally friendly (as products from organic agricultural or certified sustainably managed forests). Where certification is needed, though, the high cost for compliance assessment cannot always be balanced by commercial benefits. It is not even clear if consumers would always be able to appreciate the additional information disclosed, given the technical nature of it and the confusing proliferation of different schemes. 

There is still no evidence of changes in trade flows arising from eco-labelling programmes
. Nevertheless, fears and concerns remain as to potential effects. Major concerns are related to eco-labelling schemes based on a life-cycle approach, which would take account of non-product related PPMs. Particular attention need to be paid to this issue, because mandatory eco-labels based on non-product related PPMs could undermine what is perceived to be a competitive advantage of developing countries. In addition, such approach may open the backdoor for consideration of the precautionary approach/measures that go beyond the current approach in the SPS Agreement, which required that precautionary measures are (i) temporary and subject to review in the light of new scientific evidence; (ii) based on scientific evidence; and (iii) a risk assessment (Article 5 of SPS). 

Labelling for environmental purposes is currently being discussed in the WTO in the CTE under paragraph 32(iii) of the Doha Ministerial Declaration, and in the Committee on Technical Barriers to Trade (CTBT). The debate on this issue has not progressed much. Recently the EU, among others, has proposed to address the debate in a more structured way and to work towards devising guidelines and interpretation of the TBT Agreement with regard to environmental labelling, in particular type I labels, as classified by ISO.
 Considering the fact that the majority of eco-labelling schemes are voluntary, and that there is no obligation to notify voluntary labelling schemes to the WTO, progress of the discussions on this issue may be beneficial to developing countries, because as long as eco-labels remain outside the scope of WTO agreements they can lead to inappropriate discrimination. Exporters and producers in several developing countries claim to have experienced significant difficulties due to the complexity and diversity of eco-labelling requirements in export markets. In this regard, developing countries generally demand improved transparency in the establishment and application of such schemes.

� 	For more detail, see: ITC, A first assessment of environment-related trade barriers, Geneva, November 2001.


� 	Although the environmental industry is increasingly assuming an integrated nature of goods and services, in which the latter mostly determines the former, WTO negotiations continue to deal with the two issues separately. 


� 	It would also be useful to examine the experience of those developing countries that have moved to becoming standard setters.


� 	Other non-trade concerns raised in the WTO negotiations include food security, livelihood security, poverty alleviation, rural development, food safety and animal welfare.


� 	For a survey of the specific proposals, see: WTO document TN/AG/6.


� 	Practically, all agricultural support measures, no matter whether domestic support, export subsidies or export credits, eventually lead to export price distortions, because they are fungible. Therefore, the theoretical distinction between 'trade-distorting' and 'non-trade-distorting'support is of extremely limited value in practice.


� 	Institute for Agriculture and Trade Policy, US dumping on world agricultural markets: Can trade rules help farmers? Cancun Series Papers, No. 1, accessible at www.tradeobservatory.org/pages/home.cfm.


� 	In this regard, many developing countries have made the point that their non-trade concerns are of a fundamentally different dimension than those of developed countries.


� 	For a more in-depth review of the environmental issues raised in the agriculture negotiations, see WTO document WT/CTE/GEN/8.


� 	For example, see: WTO document IP/C/W/356. 


� 	A study of OECD in 1997 on the impact of eco-labelling schemes on trade (OECD/GD/(97)105, Eco-labelling: Actual effects of selected programmes) revealed that the information gathered during the course of the study did not show hard evidence of changes in trade flows arising from the selected eco-labelling programmes.


� 	Type I environmental labelling, as defined in ISO 14024:1999, is "a voluntary multiple-criteria-based third party programme that awards a licence which authorises the use of environmental labels on products indicating overall environmental preferability of a product within a particular product category based on life-cycle considerations."
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