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Introduction

Competition concerns have been on the multilateral agenda for many years. It was already on the table during the discussions to create an International Trade Organization (ITO) in the late 1940s, reflecting concerns—informed by the behavior of German cartels and Japanese zaibatsu in the pre-war period—that international cartels and restrictive business practices could block market access. In the GATT context, the implications for competition of trade policies such as tariffs, antidumping, quotas and technical barriers to trade have a long pedigree, both in terms of policy discussion and economic analysis. In the 1970s an active discussion took place in the UN-context on the need to discipline restrictive business practices by multinational enterprises. Renewed attention emerged in the 1980s in part as the result of US concerns that restrictive practices in distribution and conglomerates in Japan (keiretsu) nullified the expected benefits of negotiated trade liberalization. In the 1990s, concerns were voiced that ‘mega mergers’ and abuse of dominance (monopolization) could have anticompetitive effects and lead to disputes between competition authorities—examples included the Microsoft, Boeing-McDonnell Douglas, General Electric-Honeywell and Worldcom-Sprint cases. More generally, the fact that competition policy plays an important role in the creation of a European single market led to greater interest in exploring whether similar disciplines would be beneficial in the GATT/WTO context (European Commission, 1995). 

In 1997 a Working Group was established in the WTO to investigate the relationship between trade and competition policies. The 2001 WTO ministerial meeting in Doha agreed that negotiations on this subject are to be launched at the 5th WTO ministerial in 2003, on the basis of explicit consensus on the modalities of such negotiations. Views on the merits and possible modalities of introducing competition law disciplines into the WTO vary. Proponents take the view that antitrust rules belong in the WTO insofar as market access is affected (e.g., Fox, 1997, 1999). The case has also been made for inclusion on ‘constitutional’ grounds—to bolster the WTO as a charter for international economic regulation. Opponents argue that the launch of negotiations on this topic will divert scarce policymaking resources in developing countries away from issues that are more urgent in terms of domestic reform and market access payoffs (e.g., Winters, 2002). Others oppose negotiations because of worries that an inappropriate ‘one size fits all’ approach may emerge (Hilary et al., 2002) and question whether the WTO should be the locus of any efforts in this area. The general thrust among antitrust authorities is to emphasize the need for voluntary cooperation among jurisdictions. 

This paper asks what type of international cooperation in the WTO could support most effectively national efforts to promote economic development.
 To be development relevant, any antitrust-related disciplines should promote the interests of poor consumers in developing countries. A case is made that from a development perspective a good outcome would involve commitments by developed WTO members to discipline private practices that raise prices in developing countries. Such an approach would generate benefits without imposing significant implementation costs on developing country governments.  

1.  National Competition Law: Norms and Implementing Institutions

The presumption underlying active competition law enforcement is that vigorous competition between firms in an industry will foster efficiency and thus economic welfare. However, competition per se will not necessarily ensure efficient outcomes, nor is it necessarily the case that agreements between firms in an industry that reduce competition between them are welfare reducing. Certain types of agreements between firms may be welfare enhancing for the nation as a whole. For example, allowing national firms to form an export cartel may permit the domestic industry to raise prices on export markets and improve the country’s terms of trade (albeit at the expense of foreign consumers). Cooperation between firms may lead to dynamic benefits, e.g., research joint ventures or agreements on the development/use of common standards can allow positive network externalities to be realized. Because of these possibilities, most competition laws recognize that some agreements between competitors that appear to be competition-reducing may in fact not reduce competition, or, even if limiting competition, may be welfare increasing. This recognition is reflected in the distinction that is generally made between per se prohibitions and the ‘rule of reason’. The former unconditionally prohibit certain forms of behavior (agreements).  Under the latter, competition authorities judge whether cooperation (collusion) is welfare (efficiency) enhancing. 


There are very few competition-reducing agreements between firms that can be rejected on an a priori basis (assuming the objective is efficiency), of which price fixing and agreements with similar effects (like market sharing agreements among competitors –inter-brand) are the most important. The overwhelming majority of antitrust cases do not pertain to per se violations but involve rule of reason—practices that may be prohibited. Most vertical schemes—intra-brand —fall into this category if they are not exempted from antitrust prosecution altogether. Important in this context are not so much the specific legislated rules, but the criteria that apply when implementing the law.  For example, in the context of an investigation into alleged abuse of a dominant position, the criteria may include definition of product and geographical scope of the market, the threshold of necessary market power, and the methods used to determine the feasibility of entry.


A litmus test for the potential existence of private anticompetitive practices is whether there are profit opportunities that are not competed away through (the threat of) entry.  Necessary conditions for such a situation is that prices exceed marginal costs substantially for a significant period of time; that there is no or very little entry (or exit) in such industries; and that the domestic industry is highly concentrated. However, high concentration ratios in a domestic industry or above average growth in producer prices of an industry may not reflect a lack of competition (Djankov and Hoekman, 1998). It may reflect the existence of economies of scale and/or robust demand or quality upgrading rather than the exploitation of market power. Low (or declining) import penetration may reflect a competitive domestic industry that is capable of withstanding competition from imports. Moreover, high concentration in a domestic industry may be accompanied by either low or high import penetration. In industries with increasing returns to scale and high entry costs, domestic concentration may rise after trade liberalization as the least efficient are forced to exit and survivors become more productive as greater output leads to lower unit costs. 


This brief discussion suggests that antitrust enforcement is often a complex, case-by-case endeavor that requires substantial inputs of technical expertise and substantial judgment. This helps explain why proposals to establish common international rules (in the WTO or elsewhere) are regarded as inappropriate by many observers. 
Determining National Priorities

For competition law to be a policy priority, it must yield a higher pay-off than other choices. Competition law is technical and requires the use of skills that are in short supply in many developing countries—building capacity to apply competition legislation effectively will take time. Dealing with trade and investment barriers and government regulation that restrict competition may generate a higher rate of return. The available empirical evidence suggests that removing government-created entry regulation and other barriers to competition—e.g., trade restrictions—has a higher payoff (e.g., Djankov et. al, 2002; Hoekman, Kee and Olarreaga, 2001; Vandenbussche, 2000). Kee and Hoekman (2002) have recently investigated empirically the impact of competition law on estimated industry markups over cost, using a cross-country, cross-industry time series panel dataset that includes information on the adoption of competition law by countries. They conclude that antitrust legislation on its own has no impact on markups, while imports and lower entry barriers have a major and statistically significant effect in reducing markups. Competition law does have an indirect effect, however, by reducing the first order marginal effect of imports and reinforcing the marginal effect of domestic competition, an effect that is statistically significant for larger economies. For nontradables, the impact of government policies that restrict competition may also be more important from a development perspective than antitrust enforcement (e.g., Francois and Wooton, 2001). 


The implication of the empirical literature is that liberalization—the core mandate of the WTO—is likely to have a much greater direct impact on competition than antitrust enforcement. Importantly, trade and investment liberalization and deregulation of entry barriers are not costly in administrative capacity and implementation does not require the use of scarce technical expertise. Issues relating to institutional design, the independence of investigating authorities, effective judicial review and appeal mechanisms, and the availability of expertise—both legal and analytical—are all critical for the effective application of antitrust law. In many countries the development of competition law occurred gradually over a long period of time and continues to evolve. The necessary administrative apparatus cannot be put into place within a short time frame.


All this suggests that an approach in the WTO requiring members to have an antitrust law may not be very beneficial in terms of addressing priorities (maximizing the ‘competition payoff’). However, this does not imply there is no potential for a beneficial agreement in the WTO—there is certainly scope for gains if agreement is obtained to deal with international ‘antitrust spillovers’—the subject of the next Section. Nor does it imply that the net payoff to national antitrust enforcement is negative.
 Clearly such legislation and its implementation can be beneficial, both in terms of ensuring contestability of markets—see e.g., Kee and Hoekman (2002) for a recent empirical analysis—and in terms of controlling the potential abuse of market power created by government policies—e.g., intellectual property rights; monopoly supply of certain services.

2.
International Competition Policy Spillovers

The enforcement (or non-existence) of national antitrust policies may give rise to international pecuniary externalities. Such spillovers may arise for a number of reasons, but most frequently analyzed in the literature are ‘terms-of-trade’ effects. Weak antitrust enforcement may allow incumbent firms to block or attenuate foreign competition—e.g., restricting access to the distribution system (something that has often been alleged by firms seeking to export to Japan). Firms may also collude to raise prices in export markets—this may take the form of a legal export cartel or an illegal international cartel. All such cases act to alter the terms of trade by restricting output or raising prices—the types of effects that are associated with market access restrictions. The ‘market access’ effects of national antitrust therefore offers a potentially compelling rationale for inclusion of competition law disciplines into the WTO. The fact that competition law can give rise to pecuniary externalities provides a potential case for cooperation in the WTO. 


In the 1990s, both the EU and US investigated a number of cartels in industries such as vitamins, steel, and animal feeds. The cartels that were identified often affected more than one national market. Levenstein, Oswald and Suslow (2002) analyze the purchases of developing countries of sixteen goods whose supply was found to internationally cartelized by European and/or American enterprises at some point during the 1990s. They found that in 1997 developing countries imported US$36.4 billion of goods from a set of 10 industries that had seen a price-fixing conspiracy during the 1990s. This represented 2.9 percent of developing country imports and 0.7 percent of their GDP. While suggestive, much more research is needed in this area. Indeed, as argued below, mechanisms to generate information would constitute a valuable contribution a WTO agreement might make in the medium term.

The above-mentioned types of cartels are generally illegal under domestic antitrust laws. Similar effects may result from export cartels—agreements between competitors that are designed to exploit market power on foreign markets or to allow firms to benefit from economies of scale or scope through cooperation. Export cartels may be legal, that is, firms engaging in such practices may be exempted from national antitrust in their home market, if they have no detrimental effect on home consumers. Cartel-type arrangements that have serious detrimental effects on developing countries—because they impact on enterprise-level competitiveness—include international air and maritime transport cartels. These are often legal in that the arrangements have been blessed by national (competition) authorities, but have been found to raise prices significantly for developing country shippers and consumers. For example, Fink et al. (2001) estimate that restrictive trade and anti-competitive practices raise maritime liner transport costs by up to $3 billion on goods carried to the US alone.  

In principle, national competition authorities can enforce domestic antitrust law against export cartels. However, many developing countries have limited ability to do so. This suggests there are potential gains from international cooperation on combating export cartels. This could be pursued through a multilateral agreement involving a ban on exemptions for export cartels (Messerlin, 1994). To be effective in assisting developing countries, such a ban would need to be complemented by agreement that OECD countries take action to enforce it. 

3.
Issues and Options

Proponents of WTO antitrust rules currently argue for the creation of mechanisms to facilitate convergence in national policies, starting with agreement to adopt competition laws that satisfy certain ‘core principles’—MFN, national treatment, transparency and due process, and, perhaps, provisions on ‘hardcore’ cartels. The latter would be akin to those embodied in the 1998 OECD Recommendation Concerning Effective Action Against Hardcore Cartels. Discussions on ‘hardcore’ cartels have focused on three types—international, export and import—and emphasized the need for international cooperation to deal with the first type. Supporters of WTO rules argue that cooperation between antitrust authorities be voluntary—the notion of ‘compulsory positive comity’ is not on the table (Anderson and Jenny, 2001). Concerns regarding the confidentiality of business information have led many governments to oppose requirements to exchange such information—instead preferring an approach that is based on mutual trust and past experience in cooperation.


Thus, there is now a rather limited agenda being proposed by proponents that appears to have a limited downside risk.
 However, this also implies there is little in the way of major benefits on offer for developing countries. An important question from a development perspective is whether approaches that revolve around voluntary cooperation between national authorities will do much to address those international spillovers that are most likely to be detrimental to their interests. Some developing countries have expressed concern in the WTO Working Group that limited cooperation mechanisms that are voluntary in nature and are premised on the existence of effective antitrust enforcers in their jurisdictions will not help them to deal with international and export cartels (WTO, 2001, p. 24). For low-income economies with limited antitrust enforcement capacity, an approach centered on national enforcement may not have a positive payoff. It would impose implementation costs for countries without competition laws, while not dealing with the issue that is perhaps are most important from a ‘terms of trade’ point of view—international and export cartels—given the limited capacity in many countries to deal with these practices.


The response by proponents to such concerns has been to emphasize technical assistance. While this will be needed to assist countries desiring to adopt competition legislation, more immediately what is needed is a ban on export cartels—including instances of alleged abuse of monopsony power by large buyers on the world market—and a commitment on the part of OECD members to enforce such a ban. From a development perspective such an approach would ensure that WTO antitrust disciplines have a direct payoff by dealing with practices that national authorities in developing countries will find difficult, if not impossible, to address by themselves—even if they have antitrust. In principle, developed WTO members can make such commitments in the consolidated GATT schedules of concessions.
 


A number of questions will have to be addressed in operationalizing the above idea. The first is what developing countries would have to ‘pay’ for such a commitment, given that OECD antitrust enforcers (and thus taxpayers) would be confronted with the need to prosecute in favor of foreign consumers and to incur the associated enforcement costs. In practice the quid pro quo most likely would have to take the form of tariff commitments or specific commitments on services trade liberalization—that is, market access concessions. A second question is how cases would be initiated—determining who would have standing to do so. One option would be to allow for negatively affected governments (or firms) to sue in the courts of the relevant OECD countries. This raises issues not only of standing but also the criteria embodied in national legislation. Insofar as the OECD country’s welfare is not affected negatively (and by definition it will not be in the case of export cartels), current legislation would not permit cases to be brought. Legislation would need to be revised, and there would need to be acceptance that national resources could be used to the benefit of foreign consumers—i.e., be seen as an ‘in-kind’ type of development assistance.
 


Given that many countries/stakeholders will find it difficult and costly to identify potential WTO-illegal international anticompetitive practices, the creation of a ‘Special Prosecutor’ might also be considered (Hoekman and Mavroidis, 2000). This entity could be given the authority (and resources) to bring cases in the relevant jurisdiction on behalf of developing country consumers. If it proves to be impossible to induce OECD countries to alter national legislation and enforcement practices to allow developing country interests to be defended before the relevant OECD authorities, a Special Prosecutor might be given the mandate to bring alleged restrictive business practices (RBPs) that injure developing countries before the WTO instead of national courts or authorities. This was the approach that was envisaged in the ITO, although it was not limited to developing countries. Here there are also a number of alternatives. One would be to seek to make WTO disciplines binding and, for example, rely on multilateral sanctions as an enforcement device in cases where a WTO member does not take action to implement the conclusions that emerge from whatever process or mechanism is established. Another would be to limit the process to fact-finding, and use the Special Prosecutor as a mechanism through which to generate information on the impact and incidence of alleged cartel behavior.



A problem with all these options is that WTO remedies are unlikely to constitute a credible threat to induce compliance if OECD authorities refuse to take action on behalf of developing countries, or a country whose firms are found to be in violation does not act. A developing country can only threaten to restrict market access—remove prior tariff or other concessions. This is likely to be costly to the economy as well as ineffective in terms of affecting the incentive of the defendant to take antitrust action. To date there is not a single example of a small, developing country imposing countermeasures against a major OECD country even when authorized to do so (e.g., Ecuador in the Bananas litigation—see Hudec, 2002).  In short, the creation of an incentive compatible enforcement structure to induce the major traders to act against their firms that cartelize foreign markets may require changes to be made to WTO remedies. 

The above proposals can be criticized as being utopian. The same can be said for proposals that have been made to make antidumping enforcement more consistent with competition law criteria or to abolish it altogether.
 However, in principle there is not much difference between the feasibility of implementing these types of suggestions and past initiatives to reduce trade barriers. Both involve actions that benefit trading partners. Although the magnitude and distribution of benefits will differ—trade liberalization is in the self-interest of the country doing it—for large players like the EU and US, trade liberalization does imply giving up some ability to influence their terms of trade. The real issue is what will need to be offered to industrialized countries to induce them to accept a pro-development set of competition law disciplines in the WTO. If the reciprocity that is offered centers on trade liberalization—which will benefit the countries making the commitment most—there is scope for mutual gain. But without a commitment to address major sources of negative competition externalities—arguably a necessary condition for inclusion of competition rules in the WTO—the case for launching negotiations on this subject appears weak.

4.  Conclusion

For any WTO antitrust agreement to be pro-development it will need to focus on the international dimensions of competition law enforcement that are most detrimental to developing countries, and recognize the capacity constraints and differences in priorities that prevail in many developing countries. The WTO arguably has a role to play in dealing with international competition law spillovers that affect countries’ terms of trade. Any such role should imply asymmetric obligations in that rich countries undertake to alter their legislation regarding export cartels and commit to devote their enforcement resources to pursuing anticompetitive practices by their firms that have effects on developing country markets. This does not entail a need for all WTO members to adopt competition law mechanisms. Capacity constraints and differences in priorities suggest that approaches to developing national competition law enforcement capability should be based on a cooperative, voluntary approach. It is not clear whether the WTO is the appropriate venue for such cooperation. 


There is much scope and need for additional research in this area. Despite almost a decade of talks and policy discussion, there is a dearth of rigorous empirical analysis that can inform decision-makers regarding priorities. One unanswered question is how large the payoff will be to developing countries of the ‘external enforcement’ (outsourcing) approach. The lack of information on the global magnitude and distribution of anticompetitive practices, in particular due to international cartels and related practices, is a problem. More work is needed on the (potential) magnitude of the exercise of market power by global multinationals, both as buyers and suppliers. Is this a significant issue for developing countries? How prevalent are export cartels? How large are the associated markups of price over cost? How large are the welfare losses?  Such information is needed to allow policymakers to form negotiating strategies and assess linkage options. 


Much more work is also needed on how OECD antitrust enforcers could assist developing country stakeholders to combat international and export cartels. The fact that national competition authorities do not intervene at present is the result of exercise of discretion and not of legal compulsion.  Although the proposals that have been made here are a direct way of recognizing the capacity constraints that exist in many developing countries, more work is needed on the mechanisms that would be used. Who would bring cases? Can this be left to the private sector—those hurt by alleged anticompetitive behavior? Should it be left to governments? Should there be a role for international surveillance and monitoring? What are the pro’s and con’s of mandating a ‘special prosecutor’ to bring cases before national courts/authorities? If such an approach is followed, should it (initially) be limited to a transparency function, with cases simply being documented and reported to a WTO body? 


A major determinant of the incentives to implement an international agreement is how it would be enforced. Proposals now on the table at the WTO would not apply standard DSU procedures to disputes. Is this credible? What could be done to hold OECD competition agencies and high-income WTO members to account?  Surveillance is one option, and the WTO might have an important role to play in that connection. More generally, one can ask what are the incentive effects of peer review and similar approaches towards surveillance of national competition enforcement. Although many developing countries now have antitrust legislation, and many more are considering its introduction, enforcement may be uncertain or inconsistent. Allowing for multilateral surveillance of WTO members who have decided to adopt legislation—e.g., through panels of experts who would determine whether national law was applied correctly; or through expansion of the WTO Trade Policy Review Mechanism—could help ensure consistency, diffuse tensions and expand knowledge of options and alternative experiences. 

In the WTO market access is what counts. It negotiations are launched, the objective should be to ‘buy’ a competition law agreement that improves the terms of trade of developing countries while not implying significant implementation costs. Any deal that does not improve the terms of trade for developing countries is unlikely to benefit countries that have not already decided to adopt and enforce national antitrust laws. And even those that have done so may not benefit much, if at all, although for them the downside of a purely procedural agreement on competition law would be minimal. Indeed, legitimate questions can be posed regarding whether there is a case to pursue negotiations in this area—this is part of the more general question confronting WTO members where to draw the boundaries of the WTO. This is not to say that a national competition law is not important or beneficial, nor does it imply that efforts should not be made to provide technical assistance to countries that have decided to adopt and enforce competition legislation. The WTO is best placed to address barriers to competition that are created through government policy—if competition law is put on the WTO negotiating table, the focus should be on those dimensions that create negative spillovers for developing countries. Strengthening national competition law regimes in developing countries should not be regarded as something that needs to be negotiated; it should be driven by national decisions that this is a priority, and be supported through bi- and multilateral development assistance. 
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� This paper draws in part on Hoekman (1997), Hoekman and Holmes (1999) and Hoekman and Mavroidis (2002).


� This paper ignores competition issues that primarily affect intra-OECD relations, such as merger control procedures. Bilateral cooperation to address potential conflict in the enforcement of competition law have been strengthened in recent years and this will continue to be an important vehicle for cooperation. 


� A basic question for WTO members is whether and how multilateral rules in this area could help in the enforcement of national antitrust laws. Here a concern is the mercantilist focus of the WTO which is primarily concerned with access to markets, and not with the maximization of national welfare—i.e., economic efficiency and equity. This difference in focus between trade negotiators and competition authorities suggests that the focus may more appropriately on efforts to encourage cooperation between national antitrust authorities. An example is the Global Competition Forum (Anderson and Jenny, 2001).


� Although many countries may worry about a ‘slippery slope’ being created, as was the case in the Uruguay Round with the discussions on trade in counterfeit products morphing into the creation of the TRIPS agreement.


� Non-tariff concessions appear in Part III of various GATT schedules. An example is a commitment made by Egypt to remove certain products from import licensing requirements.


� Although enforcement costs could be recovered to a lesser or greater extent through fines imposed.


� The issue of the relationship between antidumping and competition law is not discussed here. Although in principle there is a case to replace antidumping with competition law enforcement if the concern is with potential predatory price discrimination, the reality is that antidumping is straightforward trade policy that aims at protection domestic industries, not at safeguarding competition. See Messerlin, 1994 and Hoekman and Mavroidis, 1996 for further analysis.
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